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Bills to Prevent Multiplicity of Suits. — It has been said 
that the general doctrine that a court of equity will intervene to 
prevent a multiplicity of suits is coeval with equity proceedings, 1 
and it is generally conceded that in a proper case equity may grant 
such relief. 2 But as to whether this is an independent ground of 
equity jurisdiction, and as to the limits of the doctrine, the cases 
are in much confusion. Upon probably no other question of equity 
practice has there been a greater conflict of authorities and lack 
of uniformity in the decisions of the same courts. It is impossi- 
ble to reconcile the cases or even a large proportion of them, and 
in searching for the true rules it is necessary to rely very largely 
on reason and principle. 

The multiplicity of suits calling for an application of this doc- 
trine occurs where a number of separate suits are threatened by 
or against the same person, all of which are determinable by the 
application of the same principles of law and the establishment of 
the same facts. At law it would be necessary to decide the very 
same issues in each separate action, and this would result in much 
needless delay, expense, and trouble to both the courts and the 
litigants. The inability to avoid such useless repetition of deci- 
sions on identical issues renders the remedy at law clearly inade- 
quate, and it is well settled that wherever the remedy at law is 
inadequate equity has jurisdiction to grant relief — indeed, inade- 
quacy of legal remedy is the very raison d'etre of the equity courts. 3 

1 Carlton v. Newman. 77 Me. 408, 411. 

' Pomeroy, Eq. Jur., 3 ed., § 244. 

8 See Pomeroy, Eq. Jur.. 3 ed.. §§ 16-29. 
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Therefore it would seem clear that on reason and principle a mul- 
tiplicity of suits, as the term is here used, is itself an independent 
ground of equitable jurisdiction, and no other equity is necessary 
to give the court jurisdiction. 4 Having obtained jurisdiction, a 
court of equity can make all persons whose rights depend upon 
the common issues parties to the same suit, decide those issues 
once for all, and determine the rights of all the parties in a sin- 
gle proceeding. 5 Furthermore such relief is favored by a cardinal 
rule of public policy: Interest republicae ut sit finis litinm. 6 

It is fundamentally essential that all the threatened suits shall 
be determinable by the application of the same principles of law, 
and by the establishment of practically the same facts — that their 
decision should depend on practically identical issues. 7 The ne- 
cessity for such a so-called "community of interest in the law and 
facts" is illustrated by the recent case of Hamilton v. Alabama 
Power Co. (Ala.), 70 South. 737, in which a bill praying for an 
injunction to prevent a multiplicity of suits was dismissed on the 
ground that while all the actions arose out of the same act, yet 
they were grounded on different theories of liability and were op- 
posed by different defenses. It is likewise essential that the rem- 
edy in equity should afford a better relief in the instant case than 
can be had at law, and where allowing the bill would not lessen the 
amount of litigation, but would merely change it from many sep- 
arate actions at law to one very long and complicated one in equity, 
then equity will not sustain the bill. 8 And of course if the cases 
could be consolidated at law the ground for equitable jurisdiction 
does not exist. 9 On principle it would seem that the two require- 
ments mentioned furnish the only limitations of the application 
of the doctrine. 10 

The cases involving a multiplicity of suits may be divided into 
two main classes: (1) Where there are only two parties involved; 
and (2) Where there is one party on one side and a number of 
independent persons on the other. 

* Southern Steel Co. v. Hopkins, 157 Ala. 175, 47 South. 274, 131 Am. 
St. Rep. 20, 20 L. R. A. (N. S.) 848, 16 Ann. Cas. 690; Liverpool Ins. Co. 
v. Clunie, 88 Fed. 160. Pomeroy. Eq. Jur.. 3 ed., §§ 243, 250. 

* Powell v. Powis, 1 Y. & J. 159; Third Ave. R. R. Co. v. New York, 
54 N. Y. 159; Osborne v. Wisconsin Cent. R. Co., 43 Fed. 824; Liver- 
pool Ins. Co. v. Clunie, supra. 

" Story. Eq. Jur., 10 ed., § 853. 

' Lehigh Valley R. R. Co. v. McFarlan, 31 N. J. Eq. 730; Illinois Steel 
Co. v. Schroeder, 133 Wis. 561, 113 N. W. 51, 14 L. R. A. (N. S\) 239: 
Gulf & S. I. R. Co. v. Barnes. 94 Miss. 484, 48 South. 823; Gulf Compress 
Co. v. Wooten Cotton Co., 98 Miss. 651. 54 South. 86; Hale v. Allinson 
188 U. S. 56. And of course if the complainant fails to allege a good 
common defense his bill will be dismissed. Storrs v. Pensacola & A. 
R. Co., 29 Fla. 617. 11 South. 226; Jones v. Harris, 90 Ark. 51, 117 S. 
W 1077; Vandalia Coal Co. v. Lawson, 43 Ind. App. 226, 87 N. E. 47. 

8 Burke v. Scheer, 89 Neb. 80, 130 N. W. 962, 33 L. R. A. (N. S.) 1057. 

See dictum in Vandalia Coal Co. v. Lawson, supra; High, Injunc- 
tions. 4 ed., § 62. 

'■" "This principle, then, is established by the application of reason to 
the circumstances of the particular case, and, of course, it can have no 
other limit than that of reason." Southern Steel Co. v. Hopkins, supra. 
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The cases of the first class in which the doctrine was first ap- 
plied arose out of the conditions created by the appearance of the 
action of ejectment which supplanted the old real actions to try 
title to land. A judgment in ejectment was not conclusive as to 
the title, and the defeated litigant might harass the owner with 
repeated actions to contest the same title. To prevent such vexa- 
tious suits the courts of chancery as early as 1709 assumed juris- 
diction and granted relief. 11 Bills praying for such relief were 
termed bills of peace, and that name is frequently applied to all 
bills to prevent a multiplicity of suits. In the course of time this 
relief was extended to analogous cases, until it now seems well 
settled that it will be granted wherever there is threatened a mul- 
tiplicity of suits between the same parties, all of which turn upon 
the same issues of law and fact. 12 In those cases in which the 
defendant's title is disputed the general rule is that an injunc- 
tion will not be granted to quiet his right until it has first been 
established by at least one action at law. But the rule is one of 
expediency, and such previous action at law is not always required. 13 
Equity will at least enjoin the prosecution of all but one of the 
threatened actions until that one can be heard and determined. 14 

The second main class embraces those cases in which a number 
of persons have independent claims against the same person, or 
vice versa, all of which arise out of the same facts and depend 
upon the application of the same legal principles. At law, the same 
facts would have to be proved and the same principles of law ap- 
plied as to each person asserting or defending the claims, all in 
separate actions, and if there were a thousand such persons there 
would have to be a thousand actions, all to settle the same issues 
as against each of them. The remedy at law in such cases is ob- 
viously inadequate, and equity may assume jurisdiction and de- 
termine the common issues once for all, and settle the rights of 
all parties in a single proceeding. 15 And it seems that equity 
will assume this jurisdiction at the instance of the numerous par- 
ties, or some suing in behalf of all, as well as at that of the sin- 
gle party threatened with the multiplicity of suits; and just as 
readily whether the threatened actions would be brought by nu- 
merous parties against a single defendant, or by a single party 
against numerous defendants. 16 

11 Bath v. Sherwin, 4 Brown 373. 

,a Third Ave. R. R. Co. v. New York, supra. Such cases "have gen- 
erally been cases of nuisance, waste trespass to land, disouted bounda- 
ries involving acts of trespass by the defendant, and the like, the wrong 
complained of being in its very nature continuous." Pomeroy, Eq. Jur., 
3 ed., § 252. 

13 Pomeroy, Eq. Jur., 3 ed., § 252. 

14 See Third Ave. R. R. Co. v. New York, supra. 

" York v. Pilkington, 1 Atk. 282; Powell v. Powis. supra; Osborne v. 
Wisconsin Cent. R. Co., supra; Liverpool Ins. Co. v. Clunie, supra; Bailey 
v. Tillinghast. 99 Fed. 801. But there are some cases holding contra. 
See Tribette v. Illinois Cent. R. Co., 70 Miss. 182, 12 South. 32, 35 Am. 
St. Rep. 642, 19 L. R. 660. 

16 See Southern Steel Co. v. Hopkins, 157 Ala. 175, 47 South. 274, 131 
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The greatest difference of opinion occurs over the necessity for 
the existence of a community of interest in the subject-matter in- 
volved between the numerous parties on one side. On this ques- 
tion the authorities are in apparently hopeless conflict, 17 and even 
the various decisions of the same courts in some of the states show 
a remarkable lack of uniformity. 18 The only important argument 
advanced to support the necessity for such a community of in- 
terest in the subject-matter is that unless it exists the bill violates 
the rule against multifariousness. But from the nature of the 
remedy sought it is evident that these cases form a clear exception 
to that rule. 19 It has been suggested that unless such community 
of interest in the subject-matter is required any limitations on the 
extent of the doctrine would be purely arbitrary ; 20 but it would 
seem that the limitations mentioned above are reasonable and all 
that are practically necessary. 21 Against the necessity for such 
community of interest it might be argued that the ground of ju- 
risdiction in these cases is the inadequacy of the remedy at law 
on account of the number of actions necessary to settle the same 
issue, and the adequacy of such remedy cannot be influenced by 
the presence or absence of such community of interest in the 
subject-matter — unless, indeed, there be such community of ■ in- 
terest that the numerous parties could all be joined in one action 
at law, and in that case the legal remedy would be adequate and 
equity would not have jurisdiction; so that instead of supporting 
the equitable jurisdiction such community of interest would de- 
feat it. 22 



Am. St. Rep. 20, 20 L. R. A. (N. S.) 848, 16 Ann. Cas. 690; Liverpool 
Ins. Co. v. Clunie, supra; Osborne v. Illinois Cent. R. Co., supra; Carlton 
v. Newman, supra. 

" Some cases holding that such a community of interest in the sub- 
ject-matter is not necessary are: York v. Pilkington, supra; Os- 
borne v. Wisconsin Cent. R. Co., supra; Southern Steel Co. v. Hopkins, 
157 Ala. 175, 47 South. 274, 131 Am. St. Rep. 20, 20 L. R. A. (N. S.) 848, 
16 Ann. Cas. 690. The leading case holding contra is Tribette v. Illi- 
nois Steel Co., supra, which has been followed by Roanoke Guano Co. 
v. Saunders, 173 Ala. 347, 56 South. 198, 35 L. R. A. (N. S.) 491; South- 
ern Steel Co. v. Hopkins, 174 Ala. 465, 57 South. 11, 40 L. R. A. (N. 
S ) 464, Ann. Cas. 1914B, 692; Cumberland Telephone Co. v. Williamson, 
101 Miss. 1, 57 South. 559. , 

18 Thus in Mississippi the leading case of Tribette v. Illinois bteel 
Co supra was decided contrary to the decision in the earlier case of 
Poi'lock v. Okolona Savings Inst., 61 Miss. 293, and has been overruled 
by the case of Whitlock v. Yazoo & M. V. R. Co., 91 Miss. 779 45 South. 
861 which however, has in turn been overruled by the case of Cumber- 
land Tel Co v. Williamson, supra, in which the Mississippi reverts to 
the rule of the Tribette case. The cases in Alabama are in similar con- 
flict See the dictum in Turner v. Mobile, 135 Ala. 73, 33 South. 132, and 
the 'decisions in Southern Steel Co. v Hopkins 157 Ala. 175, 47 South. 
274 131 Am. St. Rep. 20, 20 L. R. A. (N. S.) 848; 16 Am. Cas. 690; 
Roanoke Guano Co. v. Saunders, supra; Southern Steel Co. v. Hopkins, 
174 Ala. 465, 57 South. 11, 40 L. R. A. (N. S.) 464 Ann. Cas. 1914B, 692. 

19 North Am. Ins. Co. v. Yates, 214 111. 272, 73 N. E. 423: Storey, Eq. 
Pi.., 10th ed., § 285. 

20 See Tribette v. Illinois Steel Co., supra. 

21 See note 10, supra. 

22 See note 9, supra. 
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It has been objected that the application of the remedy to this 
class of cases violates the constitutional right of trial by jury. 
But since the guaranty of a jury trial does not apply to courts 
of equity, and equitable jurisdiction existed in this class of cases 
long before the Constitution, it is clear that this objection cannot 
prevail. 23 

The class of cases in which the courts have most recently been 
called upon to apply this remedy are those where a large number 
of persons threaten to bring an action for personal injuries re- 
sulting from the same accident, to all of which actions the de- 
fendant has a common defense. 24 To decide the issue raised by 
this defense a large number of separate actions would be neces- 
sary at law; but a court of equity could join all the plaintiffs in 
one suit and decide this issue once for all. Here the remedy at 
law is obviously inadequate, and the case falls clearly within the 
second main class of cases where equity will maintain a bill to 
prevent a multiplicity of suits. It has been objected that this 
relief, on account of the great delays in equity, works a hardship 
on the plaintiffs ; 25 but it would seem that if such delay does 
occur it is the fault of the courts and not of the remedy. There 
is no reason why such cases could not be determined with almost 
as much dispatch in equity as at law, and if this condition does 
exist it would seem wiser to overcome it by reforming the prac- 
tice in regard to such cases than to abolish a remedy so just and 
so much in accordance with public policy. 

It has been argued that such remedy can benefit the complain- 
ant alone, since if the common issues are decided against him the 
injunction is dismissed and the actions at law are allowed to 
proceed and the plaintiffs have had to suffer the delay and expense 
of the proceeding in equity but are in no better condition than 
before. But it would seem that equity having once obtained ju- 
risdiction would grant full relief, resorting to an issue out of chan- 
cery for the assessment of the damages; or even if this were 
not done it would seem that equity could enjoin the defendant 

K See North Am. Ins. Co. v. Yates, supra; Vandalia Coal Co. v. Law- 
son, supra. 

" The first case of this kind is Southern Steel Co. v. Hopkins, 157 Ala. 
175. 47 South. 274, 20 L. R. A. (N. S.) 848, 131 Am. St. Rep. 20, 20 L. 
R. A. (N. S.) 848, 16 Ann. Cas. 690. An explosion occurred in a mine 
owned by the company, and over a hundred persons were killed. The 
personal representatives of each of them brought separate actions 
against the company. The company filed a bill in equity alleging that 
it had a common perfect defense to all the actions, and praying for 
an injunction to prevent multiplicity of suits. The lower court sustained 
a demurrer to the bill, but the supreme court reversed the decision, 
and rendered an opinion strongly supporting it. But another appeal 
was taken, and in tl^e second Hopkins case. 174 A 1a. 465, 57 South. 11. 
40 L. R. A. (N. S.) 464, Ann. Cas. 1914B, 692. the court reversed 
itself, following the case of Roanoke Guano Co. v. Saunders, supra. 
and the Mississippi case of Tribette v. Illinois Cent. R. Co., supra, which 
had already been overruled in that jurisdiction, but has since been re- 
verted to. See note 18, supra. 

*° See Southern Steel Co. v. Hopkins. 174 Ala. 465, 57 South. 11, 40 
L. R. A. (N. S.) 464, Ann. Cas. 1914B, 692. 
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from setting up that defense in the actions at law and the plain- 
tiffs would be saved the necessity of combating it, and thus most 
of the actions would resolve into mere proceedings to assess dam- 
ages. 

Application of Bulk Sales Act to the Transfer of a Stock 
of Goods to a Creditor in Satisfaction of a Debt. — What are 
commonly known as the Bulk Sales Acts have recently been enacted 
in most of the states. The details of these statutes vary slightly, 
but their general purport is that a sale in bulk, or portion thereof, 
not in the usual course of business is presumed to be fraudulent 
and void unless certain formalities either of record or notice to 
creditor, or both, be observed. The object of these statutes is to 
prevent frauds upon creditors which a debtor might easily perpe- 
trate by concealing the consideration received from such a sale. The 
constitutionality of these acts was attacked upon the ground that 
they made an arbitrary classification, that they were class legisla- 
tion and that they deprived dealers of their property without due 
process of law. Although a few were held invalid for those rea- 
sons, the great majority were finally held constitutional. 1 Ac- 
cordingly sales in bulk not complying with the requirements of 
notice to ,the creditors contained in the statutes are generally held 
to be fraudulent and void as to creditors. 2 

As these acts are in derogation of the common law they have re- 
ceived a strict construction. Some use only the term "sale," but 
most of them provide for any "sale, transfer or assignment" out 
of the usual course of business. While on principle it would seem 
that this would make a material difference in the application, yet in 
most cases the transaction must practically come within the legal 
definition of a sale in order for the act to apply. Hence, it has 
been held that the words "sale, transfer or assignment" do not in- 
clude a chattel mortgage, 3 nor a deed of trust to secure certain 
creditors. 4 A recognized exception of the application of the bulk 
sales act to a sale of the whole stock or a portion thereof is the 

' Lemiux ,v. Young, 211 U. S. 489; Walp v. Lamkin, 76 Conn. 515, 57 
Atl. 277; John P. Squire & Co. v. Tellier, 185 Mass. 18, 69 N. E. 312, 102 
Am. St. Rep. 322; Neas v. Borches, 109 Tenn. 3i98, 71 S. W. 50, 97 Am. 
St. Rep. 851; McDaniels <v. J. J. Connelly Shoe Co., 30 Wash. 549, 71 Pac. 
37. 94 Am. St. Rep. 889, 60 L. R. A. 947. 

3 Kight v. Stephen Putney Shoe Co., 137 Ga. 493, 73 S. E. 740; Can- 
trell v. Ring, 125 Tenn. 472, 145 S. W. 166; Mutz <v. Sanderson 94 Neb. 
293, 143 N. W. 302; Williams v. Crowdus Drug Co. (Tex. Civ. App.), 
167 S. W. 187 ^holding the sale void as to a creditor who received a no- 
tice not in accordance with the statute); Pennell v. Robinson, 164 N. C. 
257, 80 S. E. 417. „ „ r 

3 Hannah & Hogg v. Richter Brewing Co., 149 Mich. 220, 112 N. W. 
713; Noble v. Ft. Smith Wholesale Grocery Co., 34 Okla. 662, 127 
Pac 14. 

4 McAvoy v. Jennings, 44 Wash. 79, 87 Pac. 53. In Terrell Grain Co. 
v. Young (Tex. Civ. App.), 1'52 S. W. 671, a sale by a trustee holding 
title to a stock for certain preferred creditors was held void because of 
non-compliance with the act. 



